RE: ACJA 7-208: Legal Document Preparer: Second Posting

I am not a stupid person. I’m a college graduate, have worked in the legal profession for nearly 40 years, and have owned and operated my LDP firm, Divorce Packet Processing, for almost 35. I was also appointed by the Arizona Supreme Court to help draft the rules that now govern LDP’s. But I’m not clear as to what this proposed code change says. Or, more so, is trying to accomplish. Or why.

It seems this change simply repeats what our code already says: that an LDP “may not provide any kind of specific advice, opinion, or recommendation to a person or entity about possible legal rights, remedies, defenses, options or strategies”.  So it seems the proposed code change, by literally reiterating what’s already in the code, is simply noting that this applies to legal outcome-based research. But what research in the legal profession is not legal-outcome based? 

And an LDP must do research, including what the current laws are (those on the books and thus factual in nature), case law (what’s not on the books yet so more general) and procedures (which often are nowhere to be found anywhere in writing but the courts just do. And then change. And change again). Even attending a CLE is doing research. Which is something we have to do. So to do our job properly, we must do research. And, again, what research in the legal profession is NOT legal outcome-based? 

So is this change saying that research cannot be with the intent of supporting a specific outcome? As the proposal states “prohibits applying that research to the facts of a client’s case to advocate for an outcome”. But not only MUST we stick to the facts, but why else would anyone have a case other than to advocate for an outcome? 

Is this change saying you shouldn’t show research that only supports one side? Well, that’s basically saying don’t do a poor job of researching. And seems doing a poor job is already addressed in the code.

Is this change saying you can’t do research specific for a specific client? Well, that would be wrong. As that wouldn’t allow us to do our job properly. We may start out in this profession knowing enough to become certified, but the truth is few know everything. So when a client comes to us about an issue we’re not familiar with, we must research it. And even for those who do know everything (or think they do), things change. So we must conduct research to keep current with the law. And often, while we know there may have been changes in a certain area, we don’t spend the time to research it until a client comes in with a situation in that area. So, again, to do our job properly, we then must research it. 

An example of this is that while the child support guidelines recently changed as to how spousal maintenance is considered, I’ve yet to research how it’s changed. But eventually when a client comes to me who wants to pay spousal maintenance, I’ll have to do so. And I’ll be “applying that research to the facts of a client’s case to advocate for an outcome”. But I must do that to do my job properly. 

Does this change mean we can’t be the first to learn something? And we have to wait for it to become rule or common knowledge? As we can’t. As LDPs, we file motions on a regular basis to help our clients get their words to a judge.  And especially in family law, with things regularly changing and/or people with unique situations, we have to research the latest information and then present it to the court. And often we’re first to do so, even before attorneys, because we run into these things more often. Simply because we deal with more people than they do. 

Several years ago I had a client who was having trouble getting her husband served. And rather than saying, sorry, nothing I can do, I did some research. I called several attorneys, spoke to people in other counties, and I found that some judges had allowed service through email and even social media. After I let my client know, we prepared a motion asking she be allowed to serve through Facebook Messenger. And the motion was granted. This was years ago and while not on the books yet, it’s now allowed on a regular basis. So it’s now general legal information. But back when I researched it (or for those not aware of this option and now research it), it’s applying research to the facts of a client’s case to advocate for an outcome. Which would be prohibited under the proposed change.

I also had a client who had a judge refuse a postal receipt as proof of service because it was signed by someone besides the other party. This was in the early days of the pandemic and after researching the matter, I found that postal carriers were no longer allowed to hand a person the receipt to sign. And instead signed for the person with their own name. Which is why the judge had refused the postal receipt. After presenting this research to my client, we filed a motion with the judge to allow the mail carrier’s signature. In addition, I copied it to the presiding judge. And not only was the motion granted, but my research is posted almost verbatim on the court website. So it’s now general legal information. Did I conduct legal outcome-based research and then apply it to the facts of a client’s case to advocate for an outcome?  Yes. Which would violate the proposed change. But was I providing “specific legal advice, opinion or recommedation”? No, because the research I found was applicable to others. Thus, falling under the category of “general legal information”.

Granted, it is a fine line as to what is information and what is advice. We recognized this when we wrote the code. The committee (consisting of both attorneys and non-attorneys) reviewed numerous scenarios. And all were in agreement which ones crossed that line. And thus agreed where that line was. But when it came to defining it in the code, it was difficult to put into words.  And that’s why we wrote the code as it is, ie: allowing the providing of both general legal information and factual information but not specific advice, opinion or recommendation. And we provided for a board that would consist of both attorneys and LDPs. As we trusted that, just like we knew where that line was, so would they.

And it seems to be working. As there doesn’t seem to be a high volume of complaints about people crossing that line. Even while doing research. So why do we need to attempt to further define the above line? And even it it were a need to better define it, this proposed change is a very poor attempt to do so. As, again, I’m not stupid, and I don’t understand it. 
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In summary, the proposed change is both unnecessary and unclear. With its room for wide interpretation, it could easily put our profession and, more so, the community at large at risk. The services LDPs presently provide (all with little or no problems) are much needed. Were this proposed change allowed, we would no longer be able to serve the public as we presently do. Which would cause far, far, far more harm than any alleged issues those proposing this change may have concerns about.

Linda Seger, AZCLDP #80290
